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DAY PITNEY LLP 
ONE JEFFERSON ROAD  
Parsippany, New Jersey 07054 
Craig M. Gianetti (036512003) 
(973) 966-6300 
Attorneys for Movant/Interested Party  
Pulte Homes of NJ, Limited Partnership 
 

IN THE MATTER OF THE 
APPLICATION OF THE BOROUGH 
OF FAR HILLS, COUNTY OF 
SOMERSET 

: 

: 

: 

: 

: 

: 

: 

SUPERIOR COURT OF NEW JERSEY 
LAW DIVISION: SOMERSET COUNTY 
DOCKET NO.: SOM-L-903-15 

(CIVIL ACTION- MOUNT LAUREL) 

CERTIFICATION OF  
CRAIG M. GIANETTI IN OPPOSITION 
TO KHAN MOTION TO INTERVENE 

 
I, Craig M. Gianetti, of full age, hereby certifies as follows:  

1. I am an attorney-at-law of the State of New Jersey and am a member of the law firm 

of Day Pitney LLP, attorneys for Movant/Interested Party Pulte Homes of NJ, Limited Partnership 

(“Pulte”) in connection with the above-referenced matter. As such, I am fully familiar with the facts 

and circumstances set forth herein. I make this Certification in opposition to Khan’s Motion to 

Intervene.  

2. Attached as Exhibit A is a copy of the unpublished decision 426 Royal, LLC v. South 

Brunswick Planning Board, 2016 WL 3263209 (App. Div. 2016). I am not aware of any unpublished 

decision contrary to this decision. 
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. 

 I hereby certify that the foregoing statements made by me are true.  I am aware that if any of 

the foregoing statements made by me are willfully false, I am subject to punishment.   

      
Craig M. Gianetti 

DATED: April 4, 2024 
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April 4, 2024 

VIA E-FILING 

The Hon. Kevin M. Shanahan, A.J.S.C. 
Somerset County Superior Courthouse 
20 North Bridge Street 
Somerville, New Jersey 08876 

Re: In Re the Application of the Borough of Far Hills, County of Somerset 
Docket No.: SOM-L-903-15 (Mount Laurel)  

Dear Judge Shanahan:  

This firm represents proposed intervenor/interested party Pulte Homes of NJ, Limited 

Partnership (“Pulte”).  Please accept this letter brief in opposition to the motion for limited 

intervention filed by Sohail Khan (“Khan”) in this Mount Laurel declaratory judgment action (“DJ 

Action”).  Kahn’s motion should be denied because his proposed claims have no relationship to 

the subject matter of this DJ Action, which was brought by the Borough of Far Hills (“Borough”) 

to obtain a declaration of its compliance with its affordable housing obligations in accordance with 

In re. N.J.A.C. 5:96 and 5:97, 221 N.J. 1, 30 (2015) (“Mount Laurel IV”), particularly as it relates 

to Pulte’s inclusionary development (“Project”), which is the most significant component of the 

Borough’s Judgment of Compliance in the DJ Action. The motion also fails to the extent Khan 

seeks to compel the Borough to enforce its Land Management Ordinance (“LMO”) with respect to 

the retaining wall adjacent to his property (“Retaining Wall”) given that the Borough is already 

seeking the same relief, which means that any interest Khan may have is adequately protected by 
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the Borough.  Khan also admits that his alleged interest will not be damaged by any disposition of 

this action, which is another reason to deny him intervention. 

Khan’s motion makes clear that his “sole purpose in intervening is to protect his property 

rights, not to interfere with Pulte’s efforts to produce affordable housing on its property.”  March 

27, 2024 Letter Brief (Trans ID: LCV2024806823) (“Ltr. Brf.”) at 8; see also id. at 8-9 (stating 

that he is not seeking “entry of an Order enjoining construction should his claims be successful”); 

id. at 18 (“Khan’s overriding concern relates to the impacts that Pulte’s unlawfully constructed 

retaining wall imposes on his property.  His focus only pertains to this small and discrete area of 

Pulte’s development and how it impacts him.”).  Claims relating to private property interests have 

no bearing on the Borough’s compliance with its affordable housing obligation and its agreements 

related to the same. While Pulte certainly appreciates Khan’s confirmation that he is not seeking 

to interfere with the Borough’s affordable housing obligation or Pulte’s construction of same, his 

repeated admissions that his motion seeks to vindicate individual rights confirms that the DJ 

Action is not the appropriate forum for his claim.    

As compared to Khan’s proposed motion for intervention to assert a claim for nuisance and 

declaratory relief, Pulte’s motion to intervene and enforce the Borough’s affordable housing 

obligations and agreements is as at the heart of this DJ Action.  Pulte’s motion is premised on the 

Borough’s baseless threat in a notice of violation to withhold permits that, if enforced, will 

unreasonably inflate Pulte’s costs and significantly delay the construction of the affordable 

housing units that the Borough committed to provide in connection this action (which has been 

delayed already based upon past actions of the Borough).  In stark contrast – the relief that Khan 
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seeks, to intervene to assert a nuisance and declaratory relief claim relating to the Retaining Wall 

and associated stormwater management system – bears no relation to the Borough’s affordable 

housing commitments.  Ltr. Brf. at 8-9; Certification of Sohail Khan, dated March 27, 2024 (“Khan 

Cert.”), ¶¶ 3, 13.  Khan even admits that his claim “would normally be dealt with in a separate 

action under a nuisance theory.”  Ltr. Brf. at 10; see also id. at 15 (Kahn admitting that his argument 

that a variance (and not a waiver) is required for the retaining wall “is not the subject of this 

action”).  Khan’s repeated admissions that he is not seeking to delay or otherwise impede the 

construction of affordable housing should compel the Court to deny his motion without prejudice 

to his refiling a separate action. 

Assuming arguendo that Khan has a protectable interest in this affordable housing action 

(he does not), his interests are adequately protected by a current party to this case – the Borough.  

Among other things, Khan is seeking to compel Pulte to appear before the Borough’s Planning 

Board (the “Planning Board”) to obtain further approval for the Retaining Wall and stormwater 

management system.  But, the Borough is already seeking to do just that.  This is clear from the 

Borough’s refusal to rescind the notice of violation and apparent intention to oppose Pulte’s motion 

to intervene and enforce.  See March 15, 2024 Adjournment Request by the Borough (Trans ID: 

LCV2024686143).  To the extent Khan’s interests differ from the Borough’s interests, Khan argues 

that his interests will not be impaired or impeded by a ruling on Pulte’s motion.  Indeed, in footnote 

two of his letter brief, Khan argues that even if the Borough is equitably estopped from enforcing 

the LMO as requested by Pulte, such estoppel arguments have no impact on his ability to seek 

enforcement of the LMO to protect his own interests.  Therefore, according to Kahn, there is 

                                                                                                                                                                                               SOM-L-000903-15   04/04/2024 4:58:42 PM   Pg 3 of 14   Trans ID: LCV2024867676 



 

 
The Hon. Kevin M. Shanahan, A.J.S.C. 
April 4, 2024 
Page 4 
 

118594354.3    
 

nothing barring him from bringing a separate action even if the Court rules in Pulte’s favor on its 

motion to intervene and enforce requiring the Borough to rescind the notice of violation and to 

continue to issue building permits.  Accordingly, Khan should not be permitted to intervene under 

R. 4:33-1 because a current party represents his purported interest, which Khan argues will not be 

impaired or impeded in any way by the disposition of this action. 

Lastly, Khan’s motion is untimely and equity compels that his motion be denied.  His 

certification and letter brief confirm that he has been aware that the Retaining Wall was being 

constructed since as early as October 2023, and yet he waited until now, five months later and after 

the Retaining Wall and stormwater management system were constructed at significant cost to 

Pulte, to seek relief.  Ltr. Brf. at 1-2 (“While he was aware of the project having received notices 

for various applications and permitting activities in years past, the construction activities that 

commenced in 2023 caused him concern.”).  Khan attempts to excuse this delay by alleging he 

received incorrect information from the Borough regarding the approvals for the Retaining Wall 

and stormwater management system.  However, that is no excuse given that all relevant documents 

relating to Pulte’s application for the development and the Planning Board’s approvals and 

resolutions relating to same are publicly available.1  Therefore, he was on constructive notice of 

all of the facts that form the basis for his proposed claim at least five months ago, and he should 

not have waited until after Pulte expended over one million dollars to construct the Retaining Wall 

and stormwater improvements to seek redress.  For these reasons, Khan’s motion should be denied. 

                                                 
1 Pulte acknowledges that the LMO is inexplicably not online and only available at the Borough’s 

office.   
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ARGUMENT  

Khan seeks intervention of this matter as of right pursuant to R. 4:33-1.  A party seeking to 

intervene in a pending matter may do so as of right if: 

the applicant claims an interest relating to the property or transaction 
which is the subject of the action and is so situated that the 
disposition of the action may as a practical matter impair or impede 
the ability to protect that interest, unless the applicant’s interest is 
adequately represented by existing parties. 

R. 4:33-1.  Intervention as of right requires that the movant: 

(1) claim an interest relating to the property or transaction which is 
the subject of the transaction, (2) show he is so situated that the 
disposition of the action may as a practical matter impair or impede 
his ability to protect that interest, (3) demonstrate that the 
[movant’s] interest is not adequately represented by existing parties, 
and (4) make a timely application to intervene. 

Meehan v. K.D. Partners, L.P., 317 N.J. Super. 563, 568 (App. Div. 1998) (quotation marks  
  and citation omitted).  

 
 

A. Khan Does Not Have An Interest in the Subject Matter of this DJ Action Given 
his Admission that He is Not Seeking Any Relief Relating to the Borough’s 
Affordable Housing Obligations. 

 
The Borough filed this DJ Action to seek a declaration of its compliance with its affordable 

housing obligations in accordance with Mount Laurel IV.  Accordingly, the “interest” relating to 

the subject matter of this action is unquestionably affordable housing.  As Khan repeatedly states, 

his “sole purpose in intervening is to protect his property rights,” and not to interfere with the 

Borough’s affordable housing obligations pursuant to the Orders and agreements it entered into in 

connection with this action.  These admissions confirm that intervention in this DJ Action is not 

appropriate.  Ltr. Brf., at 12 (stating that Khan “is not concerned with procedure, but rather, the 

                                                                                                                                                                                               SOM-L-000903-15   04/04/2024 4:58:42 PM   Pg 5 of 14   Trans ID: LCV2024867676 



 

 
The Hon. Kevin M. Shanahan, A.J.S.C. 
April 4, 2024 
Page 6 
 

118594354.3    
 

actual impacts upon his property associated with the visual impact of the retaining wall and the 

modified drainage plan that was never considered by the Far Hills Planning Board”).  Instead, the 

appropriate procedure is for Khan to file a separate action against Pulte for nuisance and the 

Borough for enforcement of the LMO. See Ltr. Brf. at 10 (Khan admitting that the relief he seeks 

are “normally dealt with in a separate action under a nuisance theory”).  Khan has not cited to any 

authority to support his ability to intervene in an affordable housing action in order to assert a 

claim to protect a private interest in property. 

 Khan’s primary concern is that the Retaining Wall interferes with the quiet enjoyment of 

his property based on allegations that it is not sufficiently screened and the stormwater 

management system detrimentally impacts the flow of stormwater onto his property.2  As noted 

already, Pulte has been and remains willing to install evergreen landscaping to help screen the 

retaining wall. Further, Khan’s claims of detrimental impacts for stormwater management are 

without merit. Initially, though Khan may be an engineer of sorts – there are a lot of types of 

engineers. He is not a civil engineer. As Pulte’s civil engineer, Ron Kennedy, P.E. explained in his 

certification, the revised Plans with the increased grades and Retaining Wall actually reduced the 

                                                 
2 Khan’s citation to In re Freshwater Wetlands Permits, 185 N.J. 452 (2006) is irrelevant.  Pulte 

does not dispute that the Borough Planning Board reviews and approves stormwater management designs. 
However, as Khan admits, the Planning Board delegated authority and oversight of the stormwater revision 
to the Borough engineer, who oversaw and approved the Retaining Wall and Pulte’s stormwater 
management design, as did the Board chairman and secretary.  3/12/24 Gladstone Cert. (Trans ID: 
LCV2024651843), ¶ 16; 3/11/24 Mullen Cert. (Trans ID: LCV2024651843), ¶ 8. Further, the statewide 
Residential Site Improvement Standards require residential developments comply with the NJDEP 
Stormwater Management Rules, and the Borough’s Stormwater Ordinance (Ex. B to Kennedy Cert.) just 
requires that projects comply with NJDEP Stormwater Management Rules; it does not have its own set of 
standards. As noted in the Kennedy Cert., the NJDEP reviewed the Plans as part of the wetland permit 
issued for the Project and concluded in the permit that the Plans conformed to the NJDEP Stormwater 
Management Rules. See Kennedy Cert., ¶24, Ex. C 
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amount of stormwater being collected and directed to Khan’s property. The drainage area going to 

the bio-filtration basin and through the drainage pipe was reduced by 45% as part of the revised 

Plans. In addition, Kennedy noted through his visual inspection and photos that there is no 

evidence of erosion near the drainage pipe and the drainage pipe and riprap (collection of rocks to 

slow down and disperse stormwater) were filled with leaves as recently as March 28, 2024, which 

is evidence that stormwater is not coming out of the drainage pipe at a high velocity as suggested 

by Khan. Further, as stated in footnote 2, supra., the Borough’s stormwater management ordinance 

requires compliance with NJDEP stormwater management rules, and the NJDEP confirmed in the 

wetland permit issued for the Project that it complies with the NJDEP stormwater management 

rules. See Kennedy Cert., ¶24, Ex. C 

Notwithstanding, if Pulte is permitted to intervene and its motion against the Borough is 

granted so that building permits can be issued, nothing would preclude Khan from seeking relief 

in a separate action.  See Karagjozi v. Risucci, 2019 WL 1479803 (App. Div. April 12, 2019) 

(dismissing plaintiff’s claim seeking a writ of mandamus to enforce municipal ordinances because 

they failed to sue public officials, and adjudicating private nuisance claim against property owner 

relating to stormwater runoff on the merits).  As noted above, Pulte previously discussed with the 

Borough adding evergreen landscaping to screen the Retaining Wall prior to the Borough issuing 

the Notice of Violation. Pulte remains willing to negotiate a resolution of Khan’s concerns relating 

to additional screening for the Retaining Wall.  If negotiations are unsuccessful, Khan can file a 

separate lawsuit to pursue relief relating to these purported nuisances. 
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Furthermore, according to Khan, his ability to protect his private property rights will not 

be impaired or impeded in any way if he is not permitted to intervene.  In footnote 2 of his letter 

brief, he states:  

Pulte argues that the Borough is estopped from enforcing the LMO 
on the grounds of its reasonable reliance, and while Khan disagrees 
with that position, it is obvious that these estoppel arguments have 
no impact upon Khan’s ability to enforce the provisions of the LMO 
pursuant to N.J.S.A. 40:55D-18, which specifically authorizes him 
to commence an action to ‘prevent [the] unlawful erection, 
construction, reconstruction, alteration, repair, conversion, 
maintenance or use, to restrain, correct or abate such violation, to 
prevent the occupancy of said structure or land, or to prevent any 
illegal act, conduct or business or use in or about such premises. 

 
(emphasis added).  In other words, Khan argues that he can seek his desired relief regardless of 

the Court’s decision here.  That is fatal to his motion to intervene under R. 4:33-1, which requires 

him to prove that he “is so situated that the disposition of the action may as a practical matter 

impair or impede his ability to protect [his] interest.” 

Affordable housing is the crux of this action, and the gravamen of Pulte’s pending motion 

to intervene is to ensure that its construction of affordable housing is not delayed or otherwise 

impeded by the Borough, including through issuance of the notice of violation.  Khan expressly 

states that his application does not implicate affordable housing at all and argues that his interests 

will not be impaired by the Court’s ruling on Pulte’s motion.  Therefore, his grievances are not 

sufficiently related to the subject matter of this DJ Action and his motion should be denied.  
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B. The Borough Adequately Protects Khan’s Interests. 
 
Rule 4:33-1 requires Khan to “demonstrate that the [his] interest is not adequately 

represented by existing parties.”  Meehan, 317 N.J. Super. at 568.  Yet, he admits that his purported 

interest in this action have not diverged from the Borough’s interests, which means that to the 

extent his interests are implicated they are adequately protected.  Khan claims that he is seeking, 

among other things, to enforce the LMO’s provisions regarding wall height, which is the same 

position the Borough is taking based on its issuance of the notice of violation and intention to 

oppose Pulte’s motion to intervene and enforce. According to Khan, only “[i]f the Court finds that 

the Borough is estopped form enforcing the LMO against Pulte” will his application be timely 

“because until such an order is entered, his interest has not diverged.”3  Ltr. Brf. at 9.  This 

argument is fatal to Khan’s motion because it is an admission that his interests are adequately 

protected. 

In support, Khan cites Chesterbrooke Limited Partnership v. Planning of Chester, 237 N.J. 

Super. 118 (App. Div. 1989), but that case actually underscores why Khan should not be permitted 

to intervene at this time.  As a threshold issue, Chesterbrooke did not relate to affordable housing 

and instead concerned a motion to intervene by private property owners in an action relating to a 

developer’s application for subdivision approval and variance relief.  In that case, the court found 

that the property owners/objectors were permitted to intervene to pursue an appeal after the 

defendant planning board decided not to appeal the court’s order approving the subdivision and 

                                                 
3 This argument is at odds with the position Khan takes in footnote 2 of his letter brief (quoted 

above), i.e. that a ruling that the Borough is equitably estopped from enforcing the LMO will not impact 
his ability to do so. 
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variances because the board no longer adequately represented their interests.  Id. at 124-25.  That 

situation is distinguishable from this case.  Here, the Borough intends to oppose Pulte’s 

application, and likely will seek the same relief as Khan – to enforce the LMO’s wall height 

provision.  Unless and until an order is entered against the Borough and it subsequently decides 

not to pursue an appeal, Khan’s interest in enforcing the LMO will be protected in this action.  

Chesterbrooke also is distinguishable because the property owners in that case would be bound by 

the judgment and would not be able to pursue a separate action for nuisance as Khan can here.  See 

supra Point A. 

C. Khan's Request to Compel Pulte to Seek Further Board Approval of the Retaining 
Wall is Untimely and Barred by Equitable Estoppel. 

In the event the Court is inclined to allow Khan to intervene, Pulte briefly addresses why 

his request for Pulte to seek further Planning Board approval for the Retaining Wall and 

stormwater management system should be denied.  Rule 49:69-6(a) states that “[n]o action in lieu 

of prerogative writs shall be commenced later than 45 days after the accrual of the right to the 

review, hearing or relief claimed.”  Here, Khan is well past the 45-day time period, and he should 

not be permitted to intervene to skirt that limitation.  In an attempt to excuse his delay, Khan relies 

on R. 49:69-6(c), which allows a court to enlarge the period of time to bring an action in lieu of 

prerogative writs “where it is manifest that the interest of justice so requires.”  In support of that 

argument, Khan alleges that the Borough mislead him regarding the approvals for the Retaining 

Wall, but he conveniently ignores the inequity that Pulte would suffer if it is required to go back 

to the Planning Board after expending approximately $1,354,000 to construct the Retaining Wall 

in good faith reliance on the Borough’s repeated approvals and issuance of permits. 
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Khan also argues that the Borough is incorrect in claiming that Pulte requires a design 

wavier for the new Retaining Wall; Khan claims, through a convoluted argument, that a variance 

is required. As a result, he claims he should be allowed to intervene since he disagrees with the 

Borough’s position. Despite the various shortcoming with the Borough’s LMO, it is clear the wall 

height standard is “design standard” for which a design waiver would be required; not a variance. 

N.J.S.A. 40:55D-51. The is clear that variances are required from zoning regulations and design 

waivers are required from design standards. When ordinances for site plan and zoning review are 

in a single ordinance instead of separate ordinances (like the LMO), the court should review the 

sections of the ordinance to see if it was meant to be design standards for site plan or a zoning 

regulations. 426 Royal, LLC v. South Brunswick Planning Board, 2016 WL 3263209, p.5 (App. 

Div. 2016).4 The LMO has several sections or “articles,” which include dealing with site plan and 

subdivision procedures (Article IV and Article V), zoning district regulations (Article VII) and 

design standards (Article IX). Here, the wall height is in the “Design Standards” section, which 

also deals with environmental impact statements, lighting, bike/trail standards – all items 

traditionally dealt with as design waivers. 

Notwithstanding, it does not matter whether it is a design waiver or variance. This situation 

also is comparable to Hill v. Bd. of Adjustment, 122 N.J. Super. 156, 159 (App. Div. 1972), which 

was an action brought by the owner of private property against a town’s board of adjustment and 

his neighbor to challenge permits issued to the neighbor in violation of side yard requirements in 

                                                 
4 See Certification of Craig Gianetti, Esq. dated April 4, 2024, Ex. A, for a copy of the 

unpublished decision. 
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the town’s zoning ordinance (requiring a variance).  The plaintiff brought the action after the 

neighbor had completed “substantial work” over the course of five months and spent over half the 

estimated cost for the project in good faith reliance on the wrongfully issued permit.  Id.  Among 

other reasons, the Appellate Division upheld the board inspector’s issuance of permits to the 

neighbor based on the doctrine of laches even though the inspector had no authority to and “made 

a mistake” in issuing the permit without a variance in violation of the town’s ordinance.  Id. at 

158-59.  In support of its decision, the Appellate Division quoted the following language from 

Marini v. Borough of Wanaque, 37 N.J. Super. 32 (App. Div. 1955), which it found equally applied 

to the plaintiff’s claims: 

Finally, we think laches additionally bars plaintiff's way. We are 
satisfied that he knew what was going on in respect to this structure 
and withheld his legal fire during a period in which he knew or had 
every reason to know that a substantial sum of money was being 
invested in the improvement of this property.  We are aware of the 
policy that laches should be invoked with hesitation against a 
taxpayer and citizen vindicating a public right, but we deem the 
application of laches plainly indicated in the present case. 

 
Id. at 163 (quoting Marini, 37 N.J. Super. at 41 (internal citations omitted)). 

 The situation with Khan is strikingly similar.  At least five months before bringing this 

motion, Khan admits that “the construction activities that commenced in 2023 caused him 

concern.”  Although he allegedly reached out to the Borough’s mayor and engineer about the 

construction, he also could have reviewed the publicly available approvals relating to Pulte’s 

development and the LMO, which are the very documents that form the basis of his current claim.  

Instead, he waited to raise his claims until after Pulte had expended over $1,000,000 constructing 

the Retaining Wall, of which he was admittedly aware.  Under these circumstances, laches should 
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be applied against Khan as it would be unduly prejudicial to force Pulte to restart the approval 

process for the Retaining Wall at this late stage.  In comparison, Khan would be prejudiced very 

little given that he still can file a nuisance action against Pulte to obtain the relief he seeks. 

Khan also cites to Jantausch v. Verona, 41 N.J. 89 (Law Div. 1956), aff’d 24 N.J. 326  

(1957) to support his position that the Planning Board engineer had no authority to approve the 

Retaining Wall or stormwater design system and that Pulte’s reasonable and good faith reliance 

on those approvals and permits is irrelevant to his claim for relief.  Stated differently, he argues 

that equitable estoppel does not apply to his claim.  He attempts to hide in a footnote the 

countervailing authority that disproves this point, including Hill.  Ltr. Brf. at 13 n.2.  Indeed, in 

Hill the Appellate Division upheld the application of the doctrine of equitable estoppel to bar a 

private property owner’s claims against their neighbor.  Id. at 165 (“If estoppel and laches apply 

against the municipality so much the more so against plaintiffs, even though they be deemed to be 

acting vicariously for the municipality.”).  This Court should come to the same conclusion, and 

find that Khan also is equitably estopped from enforcing the LMO under these circumstances.5 

  

                                                 
5 For completeness and to avoid redundancy, Pulte relies on and incorporates by reference as if set 

forth at length herein the arguments it made in support of laches, equitable estoppel, and relative hardship 
set forth in its brief in support of its motion to intervene and enforce against the Borough.  Pulte’s Brief in 
Support of its Motion to Intervene and Enforce (Trans ID: LCV2024651843) at 24-27. 
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CONCLUSION 

 For the foregoing reasons, Pulte respectfully requests that the Court deny Khan’s limited 

motion for intervention. 

Respectfully submitted, 

        
Craig M. Gianetti 

CMG/mf 
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